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COMMISSION FOR COMMON INTEREST COMMUNITIES 

AND CONDOMINIUM HOTELS 
ADVISORY OPINION NO. 2010-01 

 
Subject: Inclusion of Fees and Costs as an Element of the Super Priority Lien  
 

QUESTION 
 
Under NRS 116.3116, the super priority of an assessment lien includes 
"assessments for common expenses based on the periodic budget adopted by 
the association pursuant to NRS 116.3115 which would have become due in the 
absence of acceleration" during the 6 or 9 month super priority period.  May the 
association also recover, as part of the super priority lien, the costs and fees 
incurred by the association in collecting such assessments? 
 

ANSWER 
 
An association may collect as a part of the super priority lien (a) interest 
permitted by NRS 116.3115, (b) late fees or charges authorized by the 
declaration, (c) charges for preparing any statements of unpaid assessments and 
(d) the "costs of collecting" authorized by NRS 116.310313. 
 

ANALYSIS 
 
 Statutory Super Priority.  NRS Chapter 116 provides for a "super 

priority" lien for certain association assessments.  NRS 116.3116 provides, in 

pertinent part, as follows: 

NRS 116.3116  Liens against units for assessments. 
 
1.  The association has a lien on a unit for . . . any assessment 
levied against that unit . . . from the time the . . . assessment . . . 
becomes due. . . .  
 
2.  A lien under this section is prior to all other liens and 
encumbrances on a unit except: 
 
(a) Liens and encumbrances recorded before the recordation of the 
declaration and, in a cooperative, liens and encumbrances which 
the association creates, assumes or takes subject to; 
 
(b) A first security interest on the unit recorded before the date on 
which the assessment sought to be enforced became delinquent or, 
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in a cooperative, the first security interest encumbering only the 
unit’s owner’s interest and perfected before the date on which the 
assessment sought to be enforced became delinquent; and 
 
(c) Liens for real estate taxes and other governmental assessments 
or charges against the unit or cooperative. 
 
The lien is also prior to all security interests described in paragraph 
(b) to the extent of any charges incurred by the association on a 
unit pursuant to NRS 116.3103121 and to the extent of the 
assessments for common expenses based on the periodic budget 
adopted by the association pursuant to NRS 116.3115 which would 
have become due in the absence of acceleration during the 9 
months immediately preceding institution of an action to enforce the 
lien, unless federal regulations adopted by the Federal Home Loan 
Mortgage Corporation or the Federal National Mortgage 
Association require a shorter period of priority for the lien. If federal 
regulations adopted by the Federal Home Loan Mortgage 
Corporation or the Federal National Mortgage Association require a 
shorter period of priority for the lien, the period during which the lien 
is prior to all security interests described in paragraph (b) must be 
determined in accordance with those federal regulations, except 
that notwithstanding the provisions of the federal regulations, the 
period of priority for the lien must not be less than the 6 months 
immediately preceding institution of an action to enforce the lien. . . 
.  
 

NRS 116.3116 further provides that "Unless the declaration otherwise provides, 

any penalties, fees, charges, late charges, fines and interest charged pursuant to 

paragraphs (j) to (n), inclusive, of subsection 1 of NRS 116.3102 are enforceable 

as assessments under this section." 

 UCIOA.  The "super priority" provisions of NRS Chapter 116, like the rest 

of the chapter, are based on the 1982 version of the Uniform Common Interest 

Ownership Act (UCIOA) adopted by the National Conference of Commissioners 

                                                 
1
 NRS 116.310312, enacted in 2009, provides for the recovery by the association of certain costs incurred 

by an association with respect to a foreclosed or abandoned unit, including costs incurred to "Maintain the 

exterior of the unit in accordance with the standards set forth in the governing documents" or "Remove or 

abate a public nuisance on the exterior of the unit…." 
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of Uniform State Laws (NCCUSL).  A comparison of the statutory language in 

UCIOA2 and NRS reveals few material changes: 

UCIOA 3-116. (1994) 

 
(a) The association has a statutory lien 
on a unit for any assessment levied 
against that unit or fines imposed 
against its unit owner. Unless the 
declaration otherwise provides, fees, 
charges, late charges, fines, and 
interest charged pursuant to Section 3-
102(a)(10), (11), and (12) are 
enforceable as assessments under this 
section. If an assessment is payable in 
installments, the lien is for the full 
amount of the assessment from the 
time the first installment thereof 
becomes due. 
 
 
 
(b) A lien under this section is prior to 
all other liens and encumbrances on a 
unit except  
 
(i) liens and encumbrances recorded 
before the recordation of the 
declaration and, in a cooperative, liens 
and encumbrances which the 
association creates, assumes, or takes 
subject to,  
 
(ii) a first security interest on the unit 
recorded before the date on which the 
assessment sought to be enforced 
became delinquent, or, in a 
cooperative, the first security interest 
encumbering only the unit owner's 
interest and perfected before the date 
on which the assessment sought to be 
enforced became delinquent, and  

NRS 116.3116  Liens against units 
for assessments.(2009) 
 
1.  The association has a lien on a unit 
for . . . any assessment levied against 
that unit or any fines imposed against 
the unit’s owner from the time the . . . 
assessment or fine becomes due. 
Unless the declaration otherwise 
provides, any penalties, fees, charges, 
late charges, fines and interest charged 
pursuant to paragraphs (j) to (n), 
inclusive, of subsection 1 of NRS 
116.3102 are enforceable as 
assessments under this section. If an 
assessment is payable in installments, 
the full amount of the assessment is a 
lien from the time the first installment 
thereof becomes due. 
 
 2.  A lien under this section is prior to 
all other liens and encumbrances on a 
unit except: 
 
(a) Liens and encumbrances recorded 
before the recordation of the 
declaration and, in a cooperative, liens 
and encumbrances which the 
association creates, assumes or takes 
subject to; 
 
 (b) A first security interest on the unit 
recorded before the date on which the 
assessment sought to be enforced 
became delinquent or, in a cooperative, 
the first security interest encumbering 
only the unit’s owner’s interest and 
perfected before the date on which the 
assessment sought to be enforced 
became delinquent; and 

                                                 
2
 The 1982 version of UCIOA was superseded by a 1994 version, which is used here, and a 2008 version, 

discussed below. 
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(iii) liens for real estate taxes and other 
governmental assessments or charges 
against the unit or cooperative.  
 
The lien is also prior to all security 
interests described in clause (ii) above 
to the extent of the common expense 
assessments based on the periodic 
budget adopted by the association 
pursuant to Section 3-115(a) which 
would have become due in the 
absence of acceleration during the six 
months immediately preceding 
institution of an action to enforce the 
lien.  
 

 

 
(c) Liens for real estate taxes and other 
governmental assessments or charges 
against the unit or cooperative. 
 
The lien is also prior to all security 
interests described in paragraph (b) to 
the extent of any charges incurred by 
the association on a unit pursuant to 
NRS 116.310312 and to the extent of 
the assessments for common 
expenses based on the periodic budget 
adopted by the association pursuant to 
NRS 116.3115 which would have 
become due in the absence of 
acceleration during the 9 months 
immediately preceding institution of an 
action to enforce the lien, unless 
federal regulations adopted by the 
Federal Home Loan Mortgage 
Corporation or the Federal National 
Mortgage Association require a shorter 
period of priority for the lien. If federal 
regulations adopted by the Federal 
Home Loan Mortgage Corporation or 
the Federal National Mortgage 
Association require a shorter period of 
priority for the lien, the period during 
which the lien is prior to all security 
interests described in paragraph (b) 
must be determined in accordance with 
those federal regulations, except that 
notwithstanding the provisions of the 
federal regulations, the period of 
priority for the lien must not be less 
than the 6 months immediately 
preceding institution of an action to 
enforce the lien.  

 

 Reported Cases.  There are no reported Nevada cases addressing the 

issue of whether the super priority lien may include amounts other than just the 6 

or 9 months of assessments.  Because NRS Chapter 116 is based on a Uniform 
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Act, however, decisions in other states that have adopted UCIOA can be helpful.  

Colorado and Connecticut are both UCIOA states; reported cases in both these 

states have addressed the question presented in this opinion.   

 In Hudson House Condominium Association, Inc. v. Brooks, 611 A.2d 862 

(Conn., 1992), the Connecticut Supreme Court rejected an argument by the 

holder of the first mortgage that "because [the statute] does not specifically 

include 'costs and attorney's fees' as part of the language creating [the 

association's] priority lien, those expenses are properly includable only as part of 

the nonpriority lien that is subordinate to [the first mortgagee's] interest."  In 

reaching its conclusion, however, the court relied on a non-uniform statute 

dealing with the judicial enforcement of the association lien.3  In a footnote the 

court also noted that the super priority language of the Connecticut version of 

UCIOA 3-116 had since been amended to expressly include attorney's fees and 

costs in the priority debt.  

 The two Colorado cases that have considered this issue reached their 

conclusion, that the priority debt includes attorneys' fees and costs, based on 

statutory language similar to Nevada's.  The language of the court in First Atl. 

Mortgage, LLC v. Sunstone N. Homeowners Ass'n, 121 P.3d 254 (Colo. App 

2005) is very helpful: 

Within the meaning of Section 2(b), a "lien under this section" may 
include any of the expenses listed in subsection (1), including "fees, 
charges, late charges, attorney fees, fines, and interest."  Thus, 
although the maximum amount of a super priority lien is 
defined solely by reference to monthly assessments, the lien 
itself may comprise debts other than delinquent monthly 
assessments.[Emphasis added.] 

                                                 
3
  C.G.S.A. Section 47-258(g) 
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In support of its holding, the Sunstone court quoted the following language from 

James Winokur, Meaner Lienor Community Associations: The "Super Priority" 

Lien and Related Reforms Under the Uniform Common Ownership Act, 27 Wake 

Forest L. Rev. 353, 367:  

A careful reading of the . . . language reveals that the association's 
Prioritized Lien, like its Less-Prioritized Lien, may consist not 
merely of defaulted assessments, but also of fines and, where the 
statute so specifies, enforcement and attorney fees.  The reference 
in Section 3-116(b) to priority "to the extent of" assessments which 
would have been due "during the six months immediately preceding 
an action to enforce the lien" merely limits the maximum amount of 
all fees or charges for common facilities use or for association 
services, late charges and fines, and interest which can come with 
the Prioritized Lien. 
 

The decision of the court in Sunstone was followed in BA Mortgage, LLC v. Quail 

Creek Condominium Association, Inc., 192 P.2d 447 (Colo. App, 2008).   

 A comparison of the language of the Colorado statute and the language of 

the Nevada statute reveals that the two are virtually identical: 

CRS 38-33.3-316 Lien for 
assessments. (2008) 
 
(1) The association . . . has a statutory 
lien on a unit for any assessment levied 
against that unit or fines imposed 
against its unit owner. Unless the 
declaration otherwise provides, fees, 
charges, late charges, attorney fees, 
fines, and interest charged pursuant 
to section 38-33.3-302 (1) (j), (1) (k), 
and (1) (l), section 38-33.3-313 (6), and 
section 38-33.3-315 (2) are 
enforceable as assessments under this 
article. The amount of the lien shall 
include all those items set forth in this 
section from the time such items 
become due. . . .  

NRS 116.3116  Liens against units 
for assessments. (2009) 
 
.  The association has a lien on a unit 
for . . . any assessment levied against 
that unit or any fines imposed against 
the unit’s owner from the time the . . . 
assessment or fine becomes due. 
Unless the declaration otherwise 
provides, any . . . fees, charges, late 
charges, fines and interest charged 
pursuant to paragraphs (j) to (n), 
inclusive, of subsection 1 of NRS 
116.3102 are enforceable as 
assessments under this section. . . .  
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 (2) (a) A lien under this section is prior 
to all other liens and encumbrances on 
a unit except: 
 
* * *    
 
(b) Subject to paragraph (d) of this 
subsection (2), a lien under this section 
is also prior to the security interests 
described in subparagraph (II) of 
paragraph (a) of this subsection (2) to 
the extent of: 
 
 (I) An amount equal to the common 
expense assessments based on a 
periodic budget adopted by the 
association under section 38-33.3-
315 (1) which would have become 
due, in the absence of any 
acceleration, during the six months 
immediately preceding institution by 
either the association or any party 
holding a lien senior to any part of the 
association lien created under this 
section of an action or a nonjudicial 
foreclosure either to enforce or to 
extinguish the lien. [Emphasis added.] 
 

2.  A lien under this section is prior to 
all other liens and encumbrances on a 
unit except: 
 
* * *  
 
The lien is also prior to all security 
interests described in paragraph (b) to 
the extent of any charges incurred by 
the association on a unit pursuant to 
NRS 116.310312 and to the extent of 
the assessments for common 
expenses based on the periodic 
budget adopted by the association 
pursuant to NRS 116.3115 which 
would have become due in the 
absence of acceleration during the 9 
months immediately preceding 
institution of an action to enforce the 
lien, unless federal regulations adopted 
by the Federal Home Loan Mortgage 
Corporation or the Federal National 
Mortgage Association require a shorter 
period of priority for the lien. If federal 
regulations adopted by the Federal 
Home Loan Mortgage Corporation or 
the Federal National Mortgage 
Association require a shorter period of 
priority for the lien, the period during 
which the lien is prior to all security 
interests described in paragraph (b) 
must be determined in accordance with 
those federal regulations, except that 
notwithstanding the provisions of the 
federal regulations, the period of 
priority for the lien must not be less 
than the 6 months immediately 
preceding institution of an action to 
enforce the lien. This subsection does 
not affect the priority of mechanics’ or 
materialmen’s liens, or the priority of 
liens for other assessments made by 
the association. [Emphasis added.] 
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 2008 UCIOA.  In 2008 NCCUSL proposed the following amendment to 3-

116 of UCIOA4: 

SECTION 3-116. LIEN FOR ASSESSMENTS; SUMS DUE 
ASSOCIATION; ENFORCEMENT.  
 
(a) The association has a statutory lien on a unit for any 
assessment levied against attributable to that unit . . .. Unless the 
declaration otherwise provides, reasonable attorney’s fees and 
costs, other fees, charges, late charges, fines, and interest 
charged pursuant to Section 3-102(a)(10), (11), and (12), and any 
other sums due to the association under the declaration, this [act], 
or as a result of an administrative, arbitration, mediation, or judicial 
decision are enforceable in the same manner as unpaid 
assessments under this section. If an assessment is payable in 
installments, the lien is for the full amount of the assessment from 
the time the first installment thereof becomes due.  
 
(b) A lien under this section is prior to all other liens and 
encumbrances on a unit except:  
 
(i)(1) liens and encumbrances recorded before the recordation of 
the declaration and, in a cooperative, liens and encumbrances 
which that the association creates, assumes, or takes subject to, ;  
 
(ii)(2) except as otherwise provided in subsection (c), a first security 
interest on the unit recorded before the date on which the 
assessment sought to be enforced became delinquent, or, in a 
cooperative, the first security interest encumbering only the unit 
owner’s interest and perfected before the date on which the 
assessment sought to be enforced became delinquent,; and  
 
(iii)(3) liens for real estate taxes and other governmental 
assessments or charges against the unit or cooperative.  
 
(c) A The lien under this section is also prior to all security interests 
described in subsection (b)(2) clause (ii) above to the extent of 
both the common expense assessments based on the periodic 
budget adopted by the association pursuant to Section 3-115(a) 
which would have become due in the absence of acceleration 
during the six months immediately preceding institution of an action 
to enforce the lien and reasonable attorney’s fees and costs 
incurred by the association in foreclosing the association’s 
lien.. . . [Emphasis added.] 

                                                 
4
 The changes noted are to 1994 UCIOA. 
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New Comment No. 8 to 3-116 states as follows: 

8. Associations must be legitimately concerned, as fiduciaries of the 
unit owners, that the association be able to collect periodic common 
charges from recalcitrant unit owners in a timely way. To address 
those concerns, the section contains these 2008 amendments:  
 
First, subsection (a) is amended to add the cost of the 
association’s reasonable attorneys fees and court costs to the 
total value of the association’s existing ‘super lien’ – currently, 
6 months of regular common assessments. This amendment is 
identical to the amendment adopted by Connecticut in 1991; see 
C.G.S. Section 47-258(b).5 The increased amount of the 
association’s lien has been approved by Fannie Mae and local 
lenders and has become a significant tool in the successful 
collection efforts enjoyed by associations in that state. [Emphasis 
added.] 
 

 Discussion.  The Colorado Court of Appeals and the author of the Wake 

Forest Law Review article quoted by the court in the Sunstone case both 

concluded that although the assessment portion of the super priority lien is 

limited to a finite number of months, because the assessment lien itself includes 

"fees, charges, late charges, attorney fees, fines, and interest," these charges 

may be included as part of the super priority lien amount.  This language is the 

same as NRS 116.3116, which states that "fees, charges, late charges, fines and 

interest charged pursuant to paragraphs (j) to (n), inclusive, of subsection 1 of 

NRS 116.3102 are enforceable as assessments."  As the Sunstone court noted 

"although the maximum amount of the super priority lien is defined solely by 

reference to monthly assessments, the lien itself may comprise debts other than 

delinquent monthly assessments."   

                                                 
5
 The statutory change noted by the Connecticut Supreme Court in the Hudson House case referred to 

above. 
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 The referenced statute, NRS 116.3102, provides that an association has 

the power to: 

 (j) Impose and receive any payments, fees or charges 
for the use, rental or operation of the common elements, other than 
limited common elements described in subsections 2 and 4 of NRS 
116.2102, and for services provided to the units’ owners, including, 
without limitation, any services provided pursuant to NRS 
116.310312. 
 
 (k) Impose charges for late payment of assessments 
pursuant to NRS 116.3115. 
 
 (l) Impose construction penalties when authorized 
pursuant to NRS 116.310305. 
 
 (m) Impose reasonable fines for violations of the 
governing documents of the association only if the association 
complies with the requirements set forth in NRS 116.31031. 
 
 (n) Impose reasonable charges for the preparation and 
recordation of any amendments to the declaration or any 
statements of unpaid assessments, and impose reasonable fees, 
not to exceed the amounts authorized by NRS 116.4109, for 
preparing and furnishing the documents and certificate required by 
that section. 
 

 It is immediately apparent that the charges authorized by NRS 

116.3102(1)(j) through (n) cover a wide variety of circumstances.  The fact that 

"fees, charges, late charges, fines and interest" that may be included as part of 

the assessment lien under NRS 116.3116 include amounts unrelated to monthly 

assessments does not mean, however, that such amounts should not be 

included in the super lien if they do relate to the applicable super priority monthly 

assessments.  It appears that only those association charges authorized under 

NRS 116.3102(1) Subsections (k) and a portion of (n) apply to the collection of 

unpaid assessments, i.e., Subsection (k)'s charges for late payment of 
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assessments and Subsection (n)'s charges for preparing any statements of 

unpaid assessments.  Subsection (j)'s charges for use of common elements or 

providing association services, Subsection (l)'s construction penalties and 

Subsection (n)'s amendments to the declaration and providing resale information 

clearly do not relate to the collection of monthly assessments.   

 The inclusion of the word "fines" authorized by NRS 116.3102(1)(m) as 

part of the assessment lien presents an additional problem in Nevada.  The 

"fines" referred to in NRS 116.3116/NRS 116.3102(1)(m) are fines authorized by 

NRS 116.31031.  While fines may be imposed for "violations of the governing 

documents," which, of course, could include non-payment of assessments 

required by the governing documents, the hearing procedure mandated by NRS 

116.31031 prior to the imposition of "fines" refers to an inquiry involving conduct 

or behavior that violates the governing documents, not the failure to pay 

assessments.  Because "fines" involve conduct or behavior, enforcement of fines 

are given special treatment under NRS 116.31162: 

4. The association may not foreclose a lien by sale based on a 
fine or penalty for a violation of the governing documents of the 
association unless: 
 (a) The violation poses an imminent threat of causing a 
substantial adverse effect on the health, safety or welfare of the 
units’ owners or residents of the common-interest community; or 
 (b) The penalty is imposed for failure to adhere to a 
schedule required pursuant to NRS 116.310305. 
 

 Thus, to use the words of the Sunstone court, the "plain language" of NRS 

116.3116, when read in conjunction with NRS 116.3102(1) (j) through (n), 

supports the conclusion that the only additional amounts that can be included as 

part of the super priority lien in Nevada are "charges for late payment of 
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assessments pursuant to NRS 116.3115" and "reasonable charges for the 

preparation and recordation of . . . any statements of unpaid assessments." NRS 

116.3102(1)(k),(n).  Note that the reference in Subsection (k) to NRS 116.3115 

appears to be solely for the purpose of identifying what is meant by the word 

"assessment," though NRS 116.3115(3) provides for the payment of interest on 

"Any assessment for common expenses or installment thereof that is 60 days or 

more past due…." 

 Conclusion.  The super priority language contained in UCIOA 3-116 

reflected a change in the traditional common law principle that granted first 

priority to a mortgage lien recorded prior to the date a common expense 

assessment became delinquent.  The six month priority rule contained in UCIOA 

3-116 established a compromise between the interests of the common interest 

community and the lending community.  The argument has been advanced that 

limiting the super priority to a finite amount, i.e., UCIOA's six months of budgeted 

common expense assessments, is necessary in order to preserve this 

compromise and the willingness of lenders to continue to lend in common 

interest communities.  The state of Connecticut, in 1991, NCCUSL, in 2008, as 

well as "Fannie Mae and local lenders"6 have all concluded otherwise.  

 Accordingly, both a plain reading of the applicable provisions of NRS 

116.3116 and the policy determinations of commentators, the state of 

Connecticut and lenders themselves support the conclusion that associations 

should be able to include specified costs of collecting as part of the association's 

super priority lien.  We reach a similar conclusion in finding that Nevada law 

                                                 
6
 See New Comment No. 8 to UCIOA 3-116(2008) quoted above. 
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authorizes the collection of "charges for late payment of assessments" as a 

portion of the super lien amount.   

 In 2009, Nevada enacted NRS 116.310313, which provides as follows: 

NRS 116.310313  Collection of past due obligation; charge of 
reasonable fee to collect. 
 
 1. An association may charge a unit’s owner reasonable 
fees to cover the costs of collecting any past due obligation. The 
Commission shall adopt regulations establishing the amount of the 
fees that an association may charge pursuant to this section. 
 
 2. The provisions of this section apply to any costs of 
collecting a past due obligation charged to a unit’s owner, 
regardless of whether the past due obligation is collected by the 
association itself or by any person acting on behalf of the 
association, including, without limitation, an officer or employee of 
the association, a community manager or a collection agency. 
 
 3. As used in this section: 
 
 (a) “Costs of collecting” includes any fee, charge or cost, 
by whatever name, including, without limitation, any collection fee, 
filing fee, recording fee, fee related to the preparation, recording or 
delivery of a lien or lien rescission, title search lien fee, bankruptcy 
search fee, referral fee, fee for postage or delivery and any other 
fee or cost that an association charges a unit’s owner for the 
investigation, enforcement or collection of a past due obligation. 
The term does not include any costs incurred by an association if a 
lawsuit is filed to enforce any past due obligation or any costs 
awarded by a court. 
 
 (b) “Obligation” means any assessment, fine, 
construction penalty, fee, charge or interest levied or imposed 
against a unit’s owner pursuant to any provision of this chapter or 
the governing documents. 
 

 Since Nevada law specifically authorizes an association to recover the 

"costs of collecting" a past due obligation and, further, limits those amounts, we 

conclude that a reasonable interpretation of the kinds of "charges" an association 
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may collect as a part of the super priority lien include the "costs of collecting" 

authorized by NRS 116.310313.  Accordingly, the following amounts may be 

included as part of the super priority lien amount, to the extent the same relate to 

the unpaid 6 or 9 months of super priority assessments: (a) interest permitted by 

NRS 116.3115, (b) late fees or charges authorized by the declaration in 

accordance with NRS 116.3102(1)(k), (c) charges for preparing any statements 

of unpaid assessments pursuant to NRS 116.3102(1)(n) and (d) the "costs of 

collecting" authorized by NRS 116.310313.   


